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SUBMISSIONS OF THE PROPOSED INTERVENER 

PART ONE -THE FACTS 

A. Overview 

1. The Independent Jewish Voices (UV) relies on the facts outlined by the Applicant in his 

memorandum in support of this application. 

2. The IJV membership is significantly involved in various activities intended to assist in 

achieving a just peace in Israel-Palestine. It has been actively involved in monitoring the policies 

and laws relating to the labelling of products from the Occupied Palestinian Territories (OPT). For 

the IJV and its members, knowledge of the place of product production is integrally related to the 

freedom of speech of its members and others who wish to make informed choices about product 

purchases based on where they were produced. The UV roots its concern as to knowledge of 

product production location in the rights of its members and others to freedom of expression. 

Ultimately the decision to purchase or not purchase a product can be and, in the context of the 

labelling issue arising in this case often is, an assertion of the consumer' s political expression. 1 

1 Motion Record, Balsam Affidavit, p. 5-6, para. 8-9. 



PART TWO- ISSUE 

3. The IN raises the single issue of whether freedom of expression under s. 2 of the Charter 

is engaged by the decision under review before this Court, and, if so, whether, it - like the Geneva 

Conventions Act and international law binding Canada, which the Applicant is addressing2 ~also 

operates to inform the interpretation of domestic laws relating to labelling products imported into 

Canada, as well as the interpretation given to Article 1.4.1 b of the Canada-Israel Free Trade 

Agreement, CTS 1997/49.3 

PART THREE-ARGUMENT 

Statutory Framework on Accuracy in Product Labelling: 

4. There are several provisions under federal law that require labels on products sold in 

Canada to be correct, true and non-misleading. These provisions illustrate the law's value in 

protecting consumers' right to be adequately informed in making their consumer choices. 

5. The Food and Drugs Act governs the production, import, export, transport and sale of food, 

drugs, contraceptive devices and cosmetics. Several provisions in the Act prohibit false, misleading 

or deceptive labelling: 

5 (1) No person shall label, package, treat, process, sell or advertise any food in a 
manner that is false, misleading or deceptive or is likely to create an erroneous 
impression regarding its character, value, quantity, composition, merit or safety. 

9 (1) No person shall label, package, treat, process, sell or advertise any drug in a 
manner that is false, misleading or deceptive or is likely to create an erroneous 
impression regarding its character, value, quantity, composition, merit or safety. 

20 (1) No person shall label, package, treat, process, sell or advertise any device in 
a manner that is false, misleading or deceptive or is likely to create an erroneous 
impression regarding its design, construction, performance, intended use, quantity, 
character, value, composition, merit or safety.4 

2 Applicant's Memorandum of Argument, Applicant's Record, p. 783-789, at paras. 66 - 75. 
3 Sierra Club of Canada v. Canada (Minister of Finance), [2002] S.C.J. No. 42, para. 37-38; Davidson v. Slaight 
Communications, [1989] 1 S.C.R. 1038, para. 15, 27, 87; Baker v. Canada (MEI), [1999] S.C.J. No. 39. 
4 Food and Drugs Act, R.S.C., 1985, c. F-27, sections 5, 9, 20. 



6. Similarly, the Consumer Packaging and Labelling Act prohibits false and misleading 

representations relating to prepackaged products, noting specifically that product origin is covered 

by the requirement that the labelling not be false or misleading: 

7(1) No dealer shall apply to any prepackaged product or sell, import into Canada 
or advertise any prepackaged product that has applied to it a label containing any 
false or misleading representation that relates to or may reasonably be regarded as 
relating to that product. 

(2) For the purposes of this section, false or misleading representation includes 

(c) any description or illustration of the type, quality, performance, function, 
origin or method of manufacture or production of a prepackaged product 
that may reasonably be regarded as likely to deceive a consumer with 
respect to the matter so described or illustrated. 5 

7. The Competition Act governs competition law in Canada and prevents anti-competitive 

practices, including false or misleading representations to the public: 

52(1) No person shall, for the purpose of promoting, directly or indirectly, the 
supply or use of a product or for the purpose of promoting, directly or indirectly, 
any business interest, by any means whatever, knowingly or recklessly make a 
representation to the public that is false or misleading in a material respect. 6 

Purpose Underlying Accuracy in Product Labelling: 

8. A primary purpose of the above cited provisions is to ensure that consumers are given 

accurate information in order for them to make informed decisions about the products they choose 

to buy with regards to its quality and ingredients. The provisions noted above are broadly worded, 

eg. "false, misleading or deceptive"; 7 "false or misleading representation that relates to or may 

reasonably be regarded as relating to that product";8 "in a material respect";9 "character, value."10 

9. Every day, consumers make decisions based on their individual preferences and they have 

to be able to rely on the accuracy of labelling information on which to base those decisions. There 

5 Consumer Packaging and Labelling Act, R.S.C., 1985, c. C-38, sections 7(1) and 7(2)(c). 
6 Competition Act, R.S.C., 1985, c. C-34, section 52(1). 
7 Food and Drugs Act, R.S.C., 1985, c. F-27, sections 5, 9, 20 
8 Consumer Packaging and Labelling Act, R.S.C., 1985, c. C-38, sections 7(1) and 7(2)(c). 
9 Competition Act, R.S.C., 1985, c. C-34, section 52(1). 
1° Food and Drugs Act, R.S.C., 1985, c. F-27, sections 5, 9, 20. 



are other purposes for which individuals must be able to rely on the accuracy and availability of 

labelling information. A primary one is when consumer choice is based on political beliefs; such 

consumer choices come V\ithin the classic concept of freedom of expression. 11 

10. The lJN Guidelines for Consumer Protection general principles state that consumers need 

access to adequate information to enable them to make informed choices according to their 

individual wishes and needs. 12 According to the Guidelines, "informed consumers have an 

essential role in promoting consumption that is environmentally, economically and socially 

sustainable, including through the effects of their choices on producers."13 

11. Promoting sustainable practices through consumer choices ts a form of freedom of 

expression. The Supreme Court of Canada in R v Guignard stated: 

24 ... consumers also have freedom of expression. This sometimes takes the form 
of "counter-advertising" to criticize a product or make negative comments about 
the services supplied. Within limits prescribed by the legal principles relating to 
defamation, every consumer enjoys this right. Consumers may express their 
frustration or disappointment with a product of service. Their freedom of expression 
in this respect is not limited to private communications intended solely for the 
vendor or supplier of the service ... Given the tremendous importance of economic 
activity in our society, a consumer's "counter-advertising" assists in circulating 
information and protecting the interests of society just as much as does advertising 
or certain forms of political expression. This type of communication may be of 
considerable social importance, even beyond the merely commercial sphere. 

25 "Counter-advertising" is not merely a reaction to commercial speech, and is 
not a form of expression derived from commercial speech. Rather, it is a form of 
the expression of opinion that has an important effect on the social and economic 
life of a society. It is a right not only of consumers, but of citizens.14 

11 United Food and Commercial Workers, Local 1518 (U.F.C.W.) v. KMart Canada Ltd., [1999] 2 S.C.R. 1083, para. 
21-22, 25, 28-29, 43, 50, 58, 66-68, 73. 
12 United Nations General Assembly, Resolution 70/186 (4 February 2016), online: 
<https://unctad.org/meetings/en/SessionalDocuments/ares70d 186 en.pdt>. 
13 Ibid. 
14 R v Guignard, 2002 SCC 14 at paras 24-5; United Food and Commercial Workers, Local 1518 (U.F.C.W.) v. KMart 
Canada Ltd., [1999] 2 S.C.R. 1083, para. 



12. Further, albeit in the context of labour disputes, the Supreme Court of Canada has 

recognized the importance of exerting legitimate economic pressure in order to resolve a dispute: 15 

25 ... our society has come to see [picketing] as justified by the higher goal of achieving 
resolution of employer-employee disputes and the maintenance of economic and social 
peace. The legally limited use of economic pressure and the infliction of economic harm in 
a labour dispute has come to be accepted as a legitimate price to pay to encourage the 
parties to resolve their differences in a way that both can live with. 

27 In labour law, picketing is commonly understood as an organized effort of people 
carrying placards in a public place at or near business premises. The act of picketing 
involves an element of physical presence, which in tum incorporates an expressive 
component. Its purposes are usually twofold: first, to convey information about a labour 
dispute in order to gain support for its cause from other workers, clients of the struck 
employer, or the general public, and second, to put social and economic pressure on the 
employer and, often by extension, on its suppliers and clients.16 

Territories Occupied by Israel: 

13. The UN has recognized that Israel's settlement activity constitutes a flagrant violation of 

international law and has no legal validity.17 Economic activities within occupied territories 

facilitate the expansion and entrenchment of settlements.18 "Conditions of harvesting and 

production for products made in settlements involve the breach of applicable legal norms, 

including the exploitation of natural resources in occupied territory."19 

14. Further Canada does not recognize the legitimacy of Israel's occupation of lands 

recognized as Palestinian territory. With respect to the Occupied Territories, Global Affairs policy 

statement indicates: 

Occupied Territories and Settlements 

Canada does not recognize permanent Israeli control over territories occupied in 
1967 (the Golan Heights, the West Bank, East Jerusalem and the Gaza Strip). The 
Fourt.h Geneva Convention applies in the occupied territories and establishes 

15 RWDSU, Local 558 v Pepsi-Cola Canada Beverages (West) Ltd, {2002] 1 SCR 156, 2002 SCC 8 at para 24. 
16 Ibid at paras 25, 27. 
17 Sfard Affidavit, para. 10 [AAR, vol. 2, Tab D, p. 371]. See also Jeaurond Transcript, question 170, p. 47; question 
179, p. 49; question 144, p. 40; 
and questions 67-70, pp. 17-19 [AAR, vol. 4, Tab F, pp. 738, 740, 731and708-710].eaurond 
18 United Nations General Assembly, Resolution 31/7 (22 March 2016), online: 
<h~//www_,_un.9..rg!'.g_a/se~rcQL_yiew doc.aim?svF\!Q.~.b.!.H.R.~2.l/1-<J..2>. 
19 Ibid. 



Israel's obligations as an occupying power, in particular with respect to the humane 
treatment of the inhabitants of the occupied territories. As referred to in UN 
Security Council Resolutions 446 and 465, Israeli settlements in the occupied 
territories are a violation of the Fourth Geneva Convention. The settlements also 
constitute a serious obstacle to achieving a comprehensive, just and lasting peace. 
20 

Interpretation of Legislative and Treaty Provisions: 

15. There is a direct relationship between an interpretation of the relevant statutory provisions 

and expression, as noted above. As was said by Justice Larner in Davidson v. Slaight 

Communications, early in the life of the Charter: 

87 The fact that the Charter applies to the order made by the adjudicator in the 
case at bar is not, in my opinion, open to question. The adjudicator is a statutory 
creature: he is appointed pursuant to a legislative provision and derives all his 
powers from the statute. As the Constitution is the supreme law of Canada and any 
law that is inconsistent with its provisions is, to the extent of the inconsistency, of 
no force or effect, it is impossible to interpret legislation conferring discretion as 
conferring a power to infringe the Charter, unless, of course, that power is expressly 
conferred or necessarily implied. Such an interpretation would require us to declare 
·the legislation to be of no force or effect, unless it could be justified under s. 1. 
Although this Court must not add anything to legislation or delete anything from it 
in order to make it consistent with the Charter, there is no doubt in my mind that it 
should also not interpret legislation that is open to more than one interpretation so 
as to make it inconsistent with the Charter and hence of no force or effect. 
Legislation conferring an imprecise discretion must therefore be interpreted as not 
allowing the Charter rights to be infringed. Accordingly, an adjudicator exercising 
delegated powers does not have the power to make an order that would result in an 
infringement of the Charter, and he exceeds his jurisdiction ifhe does so .... 21 

16. Further, in Baker v. Minister of Citizenship & Immigration, the Court recognized that 

legislation must be interpreted in light of 'fundamental values of Canadian society. 22 This includes 

the advancement of truth - a core value of freedom of expression. 

1 7. The IN is not asking that any piece of legislation be struck, but that the requirements for 

accuracy be read in light of the values underlying freedom of expression, which include "seeking 

20 Canadian policy on key issues in the Israeli-Palestinian conflict, https:/fwww.intematio11al.gc.ca/world.
monde/international relations-relations intemationales/mena-moan/israe!i-palistinian policy-politique israelo
palestinien .aspx ?lang=en g 
21 Davidson v. Slaight Communications, [1989] 1 S.C.R. 1038, para. 87. 
22 Baker v. Canada (MEI), [1999] S.C.J. No. 39, para. 56. 



the truth and the common good".23 The right of consumers to know product location24 is a 

fundamental aspect of this, particular I y in light of product boycotts based on location. 25 

18. Settlement products labeled as a "Product of Israel" misrepresent to Canadians that these 

products are from Israel, therefore it prevents Canadian consumers from making informed choices 

about the products they buy. Without provision of accurate information, those who elect not to 

purchase settlement products cannot make informed choices according to their own beliefs. 

Labeling settlement products as a "Product of Israel" is false, misleading and deceptive26 as it is 

recognized under international law and by Canada that the occupied territories are not part of 

Israel.27 

PART IV - ORDER REQUESTED 

19. The IN makes no request for an order. It seeks costs. 

ALL OF WHICH IS SUBMITTED at Toronto thi 10th day ofMay,2019. 

i~~~~O{\: 
Jackman & Associates 
Barristers & Solicitors 
598 St. Clair Ave West 
Toronto ON M6C 1A6 
Tel: 416-653-9964 
Fax:416-653-1036 
Email: barb@bjackman.com 
Solicitors for the Intervener 

23 Sierra Club of Canada v. Carmela (Minister of Finance), [2002] S.C.J. No. 42, para 37-38, 40, 48, 52-53, 69, 72, 75, 
80-81, 90; Davidson v. Slaight Communications, [1989] 1 S.C.R. 1038; Baker v. Canada (MEI), [1999] S.C.J. No. 
39, para. 56. 
24 As noted above, product location is specifically mentioned ins. 7(2)(c) of the Conswner Packaging and Labelling 
Act, R.S.C., 1985, c. C-38. 
25 There have been many such consumer activism efforts in relation to product boycotts over the years of which judicial 
notice can be taken, eg. the US Civil Rights Movement bus boycotts, the United Farm Workers California Grape 
Boycott, Chilean wine boycott, anti-apartheid boycott of South African products, and more recently the Boycott, 
Divestment and Sanctions movement against Israel, in particular the Israeli settlements in Palestinian territory 
occupied by Israel. 
26 Canada (Attorney General) v. JTI-Macdonald Corp., [2007] 2 S.C.R. 610, para. 52-53, 60-69. 
27 Kattenburg Affidavit, para. 68, Exhibit 45, AAR, vol. 1, Tab B, p. 38; vol. 2 , Tab C, pp. 226-229. 


