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1. This Court ordered that the intervener confine its legal submissions to the legality of 
Israeli settlements in the West Bank at international law.  The claim of illegality of the 
settlements in the West Bank at international law consists of a sequence of components 
each of which the intervener contests.  
 
2. One is that Israel occupies the West Bank at international law.  Second is that this 
occupation is illegal at international law. Third is that Israeli civilians living in the West Bank 
have been transferred there by Israel, as the term transfer is understood in international 
law.  Fourth, is that this transfer violates international law.  The intervener contests all 
four of these assertions. 
 

The charge of occupation  
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3.  When there is an occupying power, there is also an occupied State.  In the West Bank, 
there is no occupied state. So Israel can not be considered an occupying power. 
 
4.  The Fourth Geneva Convention on the Laws of War uses the phrases "Occupying Power" 
and "Occupied State".  Who, for the West Bank and Gaza, is the occupied State?.  
For the phrase "occupied State" see articles 56 and 70 of the Convention. 
 
5. The claim made today by those who apply the label of "occupied territories" to the West 
Bank is not that Jordan is the occupied powers, but rather that the Palestinian people are 
the occupied power.   However, the Geneva Conventions on the Laws of War do not 
recognize the legal possibility of the occupation of a people, only the occupation of the 
territory of a state.    
 
6.  A protocol to the Geneva Conventions, relating to the protection of victims of 
international armed conflict, does recognize the possibility of the occupation of a people. 
The Protocol is not as widely ratified as the four Geneva Conventions on the Laws of War.  
Israel is not a party to the Protocol, though it is a party to the Conventions.  A treaty binds 
only signatory states.  Because Israel is not a party to the Protocol, it is not bound by its 

terms. 
 
7.  If the accusation of occupation of the West Bank is now made against Israel, it should 
be made about the earlier control by Jordan of the West Bank.  Yet, it never has been.   If 
Israel is in alien occupation of the West Bank, occupying it against the Palestinian people, 
why was not Jordan before Israel also not in alien occupation of the West Bank, also 
occupying the territories against the Palestinian people? 
 
8. The legal status of the West Bank both before and after 1967 is essentially the same.  
The state in control has changed.  But that is all.  If Israel is going to be considered the 
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occupier of the Palestinian people after the 1967 war, then Jordan must be considered to 
be the occupier of the occupier of the Palestinian people before the 1967 war.  If Jordan is 
not considered to be the occupier of the Palestinian people before the 1967 war, the Israel 
can not be considered to be the occupier of the Palestinian people after the 1967 war.  
 
9.  In a general sort of way, one can say that the West Bank is a territory won from 
aggressor states by an attacked state responding in self defence.  The aggressor states 
have abandoned their claim to the territories.  The territories are populated by a belligerent 
population hostile not just to the presence of the victor state in the territories but, in large 
part, to the very existence of the victor state.  The status of the territories remains 
unsettled both under the domestic law of the victor state and at international law.  
 
The legality of the occupation 
 
10. If Israel does occupy the West Bank at international law, that occupation does not 
violate international law.  Not all occupation violates international law.  At international law, 
the term "occupation" is legally neutral. 
 

11.  International law tells us that any occupation which is the fruit of a war of aggression 
is illegal.  By that standard, if Israel was in occupation of the West Bank as against Jordan 
before the peace treaties with those two countries, that occupation was legal.  Jordan was 
an aggressor in the 1967 war and Israel seized the West Bank when defending itself against 
that aggression.     
 
12. Michael Lynk, on whom the applicant relies, has argued that international law requires 
that an occupation be as brief as possible, that it end when it ceases to be justifiable in self 
defence.   
Taking aim at justice, Globe and Mail, April 12,2002 
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13. If that is so, and if we assume, contrary to what has been submitted, that Israel 
occupies the West Bank at international law, the occupation of the West Bank by Israeli 
forces, ceases to have a military justification and should end once all organizations 
representative of the Palestinian people within the West Bank renounce the use of force, in 
word and deed, to destroy Israel.  Alternatively, the occupation should end when those 
Palestinian forces who are exercising authority over the West Bank are both able and willing 
to prevent the use of the West Bank for terrorist attacks against Israel.  It is apparent that 
nothing like that has happened.  The Palestinian Authority has not shown the ability on its 
own to protect Israel from terrorist attacks originating from the West Bank.   
 
The charge of transfer 
 
14. The international law instruments refer to transfer of civilian populations to occupied 
territories in four different ways, as forcible transfer, direct transfer, indirect transfer, and 
simply just transfer.  Forcible transfer means force used against those transferred and there 
is no suggestion of that here.  
 

15.   The terms direct transfer and indirect transfer are used in the Statute of the 
International Criminal Court. Israel is not a state party to the treaty which established the 
Court and is not bound by it. 
 
16.  An indirect transfer of people or goods or money from one place to another ordinarily 
means a roundabout transfer, where the people or goods or money transferred go from the 
place of origin to an intermediate place or places and then to the place of destination, rather 
than going straight from the place of origin to the place of destination.   Literally, the words 
"indirect" and "direct" refer to direction, the place to which you are heading, and do not 
refer to the vehicle that got you there; the words refer to the route of transfer and not the 
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means of transfer.  
   
17. It is not clear whether the terms forcible transfer and transfer, both used in Article 49 
of the Fourth Geneva Convention, are meant to have different meanings.  However, 
suppose that they do have separate meanings.  By the same logic, transfer, direct transfer 
and indirect transfer would also have different meanings.  What would those different 
meanings be? 
 
18. One can think of examples.  Forcible transfer might mean taking a government bus at 
the point of a gun.  Transfer might mean taking a government bus at no cost, but with also 
with no compulsion to take the journey.  Direct transfer might mean going on the 
government bus non-stop in a straight line. Indirect transfer might mean going on the same 
bus to the destination in a meandering sort of way with several stops en route. 
 
19. However, what is charged against Israel is something entirely different.  What is 
charged against Israel, to continue to use the example, is that people who pay for their own 
bus tickets are offered a free lunch on arrival.  
   

20. Transfer is something that is done to people.  Voluntary movement is something 
people do.  People choose to move.  Others choose when civilians are transferred.   
 
21. There is a fundamental distinction between being forced to do what you do not want 
to do and being allowed to do what you want to do, between tyranny and freedom.   To  
equate the two is sophistry, rejecting a distinction fundamental to the respect for human 
rights.  Israeli in the West Bank were not transferred.  They all moved of their own free 
will.  
 
The crime of transfer  
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22.  The Court statute provides that the definition of a crime should be strictly construed 
and should not be extended by analogy.  In case of ambiguity, the definition of a crime 
must be interpreted in favour of the person being investigated or prosecuted.  This 
interpretative provision is placed in the Court statute under the general heading "Nullum 
crime sine lege", meaning no crime without law. 
Article 22(2). 
 
23. The statute of the Court provides that the Assembly of States Parties must adopt 
elements of crimes to assist the Court in its interpretation and application of the crimes.  
The elements of crime just repeating the language of the Court statute with  a footnote 
which said: "The term 'transfer' needs to be interpreted in accordance with the relevant 
provisions of international humanitarian law."  In other words, the statute was not meant 
to create law.  It was restating existing law. 
Article 9(1)      
 
24.  The Protocol Relating to the Protection of Victims of International Armed Conflict 
(Protocol I) states that transfer of civilian populations is a grave breach of this protocol to 

the Geneva Conventions.  Israel is not a party to this Protocol. 
Article 85(4)(a). 
   
25. Referring to encouragement of movement as transfer and then turning into a war crime 
trivializes the very idea of war crimes.  War crimes are meant to be great wrongs.  Yet, an 
inducement to move may be nothing more than a tax cut, or construction of a road, or the 
collection of garbage.  To refer to induced movement as transfer and in addition turning 
into a war crime would mean that mass murderers and those who organized garbage 
collection would sit side by side in war crimes jails. 
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26.  Turning incentivized movement into transfer and then labelling it a war crime creates 
unsolvable problems of causality.  When a person moves voluntarily, the inducements 
offered to the person to move may have little or nothing to do with the move.  Many of the 
Israelis who moved to the West Bank moved out of religious conviction.  They would have 
gone there whether the state encouraged the movement or discouraged it.   
 
27. Is the imagined offence of which those who encourage movement are accused one of 
strict liability, so that the inducer is guilty even if the inducement had no causal relationship 
to the act performed?  Or would a court have to determine from each resident the impact 
the inducement had on his/her own motivation?  
 
28.  Turning the movement of Jewish Israeli residents into the West Bank into a war crime 
creates equally unsolvable problems of responsibility.  The responsibility for an order lies 
with the person giving the order.  The responsibility for an inducement is less clear.   
 
29.  It is impossible to prosecute an occupying power.  A court will prosecute individuals, 
not states.  But, which individuals would they be? 
 

30. Would they be the civil servants in the ministry that proposed the inducement to the 
government?  Would they be the members of the cabinet that proposed the inducement 
to the whole cabinet?  Would they be the government members that proposed the 
inducement to parliament?  Would they be the members of the governing party that 
proposed the inducement to the electorate?  Or would they be the members of the 
electorate that voted for the party proposing the inducement? 
 
31.  For the offence being discussed here, there would be no order, only an inducement.  
The person committing the act would commit no wrong, only the person offering the 
inducement.  If those who move commit no crime by moving freely, then those who 
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guarantee that freedom also commit no crime. 
 
32. It makes no more sense to say that Israeli Jews should not live in the West Bank and 
Gaza than to say that Arabs should not live within Israel's pre-1967 boundaries.  Evacuation 
of Arabs from Israel would be a violation of human rights and we do not suggest that there 
should be such an evacuation.  But evacuation of Jews from the West Bank would be as 
much a violation of human rights, and indeed the same sort of violation.   Jews have as 
much right to live in the West Bank and Gaza as Arabs have to live in Israel. 
 
The position of the applicant 
 
33. The applicant relies on an advisory opinion of the International Court of Justice. Israel 
did not participate in that advisory opinion.   
 
34. The Court gave little justification for the statement on which the applicant relies.  Judge 
Higgins, in a separate opinion, complained about this absence.  She described the Court's 
treatment of the issue of occupation as "somewhat light". 
Paragraphs 24 and 25   

 
35. The General Assembly request for the advisory opinion did not ask the Court for advice 
on whether Israel occupied the West Bank at international law.  The request for the 
advisory opinion referred to Israel as the occupying Power and referred to the West Bank 
as Occupied Palestinian Territory.  These were positions the Court was asked to assume. 
Resolution ES-10/14, adopted on 8 December 2003  
 
36.  The applicant refers to Security Council resolution 2334.  That resolution is not 
consistent with other Security Council resolutions.  The Security Council of the United 
Nations has not in any other resolution on Israel, and there are many, labelled the Israeli 
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presence in the West Bank as illegal. Indeed, resolutions calling on Palestinians and Israelis 
to negotiate an end to the Israeli presence in the West Bank imply the opposite, that the 
Israeli presence in those territories is legal until such time as the negotiations succeed.   
 
37. George Fletcher of Colombia University wrote:  
 "Because it [UN Security Council resolution 338 passed in 1973 after the Yom Kippur 

War] insisted that the Palestinians negotiate an end to the Israeli presence, the 
Security Council could not have thought the occupation itself violated international 
law" 

Annan's Careless Language, New York Times, March 21, 2002  
 
38. The position of the intervener is shared by several international legal scholars, including 
Canadian international lawyer Jacques Gauthier, former President of the International Court 
of Justice Stephen Schwebel and international law academic Julius Stone.  
Michael Diamond "The Forgotten History of What the Jews gained at the San Remo 
Conference" July 4, 2017, Canadian Jewish News 
http://www.cjnews.com/perspectives/forgotten-history-gained-san-remo   
"International Law and the Legality of Jewish Revenant Communities", June 07, 2009 

http://myrightword.blogspot.com/2009/06/international-law-and-legality-of.html    
"International Law and the Arab-Israel Conflict", Middle East Facts, February 5, 2015 
http://middleeastfacts2015.blogspot.com/2015/02/julius-stone-international-law-and-arab.
html   
 
Respectfully submitted, 

 
David Matas 

http://www.cjnews.com/perspectives/forgottenhistorygainedsanremo
http://myrightword.blogspot.com/2009/06/internationallawandlegalityof.html
http://middleeastfacts2015.blogspot.com/2015/02/juliusstoneinternationallawandarab.html
http://middleeastfacts2015.blogspot.com/2015/02/juliusstoneinternationallawandarab.html
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Counsel for the intervener 
May 15, 2019 
 
[CORRECTION: In para. 17, the words “and transfer” were added after “forcible transfer” 
in the first line.] 


