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FEDERAL COURT 

BETWEEN:  
DR. DAVID KATTENBURG 

          Applicant                      
      and 

THE ATTORNEY GENERAL OF CANADA 
                                                                   Respondent 
_______________________________________________________________________                                                          
APPLICANT’S MEMORANDUM RESPONDING TO THE INTERVENOR, LEAGUE FOR 

HUMAN RIGHTS OF B’NAI BRITH CANADA (“B’NAI BRITH”) 
_______________________________________________________________________ 
 

A. INTRODUCTION 

1. In 1967, the year in which Israel’s occupation of the West Bank began, Judge 

Theodor Meron1 was legal advisor to Israel’s Foreign Ministry. In that capacity, he 

opined that Israel’s West Bank settlements violated international law. His opinion 

remained hidden from the public until 2006, when it was discovered by a historian.2 

2. In 2017, fifty years after Israel’s West Bank occupation began, Judge Meron 

authored an article in which he affirmed the opinion he had rendered half a century 

earlier. During that 50-year period, and as Judge Meron noted, the international 

community, authoritative international bodies and respected jurists adopted, over 

                                                 
1 Judge Meron is the former President of the International Criminal Tribunal for the former 
Yugoslavia (ICTY). He currently is Presiding Judge of the Appeals Chambers of the 
International Criminal Tribunal for Rwanda and the ICTY. 
2 “The West Bank and International Humanitarian Law on the Eve of the Fiftieth Anniversary of 
the Six-Day War” (“West Bank and IHT on the Fiftieth Anniversary of the Occupation”), Theodor 
Meron, The American Journal of International Law, Vol. 111:2, October 2017, pp. 357-358 
[Applicant’s Supplemental Book of Authorities (“ASBA”), Tab 1]. 
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and over again, the very conclusion that he had reached in 1967: Israel’s West Bank 

settlements constitute a grave violation of international law. 

3. The position taken by the intervenor, B’nai Brith, flatly contradicts an overwhelming 

body of international legal opinion and authority. In support of its fringe view, B’nai 

Brith has offered as ‘authorities’ three non-functional URLs to one newspaper article 

and two blog posts.3 

4. It would be remarkable indeed if this Honourable Court were to accept B’nai Brith’s 

submissions and reject the broad consensus on the illegality of Israel’s settlements. 

 

B. THE BROAD CONSENSUS THAT ISRAEL’S SETTLEMENTS ARE ILLEGAL 
 

(i) In 2004, the International Court of Justice (ICJ) unanimously ruled that 
Israeli settlements violate International Law 
 

5. In a 2004 advisory opinion, 15 judges of the ICJ, the U.N.’s highest judicial body, 

concluded unanimously that Israel’s settlements violate international law, including 

but not limited to the Fourth Geneva Convention (“Geneva IV”).4 

6. In that ICJ proceeding, the State of Israel made extensive submissions that the ICJ 

lacked jurisdiction. The Court rejected those submissions, stating “The Court 

observes that the lack of consent to the Court’s contentious jurisdiction by interested 

States has no bearing on the Court’s jurisdiction to give an advisory opinion.”5 

7. Although the State of Israel nominally confined itself to contesting the ICJ’s 

jurisdiction, the ICJ observed that: 

                                                 
3 B’nai Brith’s Memorandum, para. 38. None of the three URLs contained in para. 38 functions. 
4 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (“Wall 
Opinion”), ICJ Reports of Judgments, Advisor Opinions and Orders, July 9, 2004 [Applicant’s 
Book of Authorities Filed In Support of the Application (“ABA”), Tab 4]. 
5 Ibid, para. 47. 
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…Israel’s Written Statement, although limited to issues of jurisdiction and judicial 
propriety, contained observations on other matters, including Israel’s concerns in 
terms of security, and was accompanied by corresponding annexes; many other 
documents issued by the Israeli Government on those matters are in the public 
domain.6 
 

8. B’nai Brith argues that “When there is an occupying power, there is also an occupied 

State. In the West Bank, there is no occupied state. So Israel can not be considered 

an occupying power.”7 B’nai Brith also asserts that “the Geneva Conventions… do 

not recognize the legal possibility of the occupation of a people, only the occupation 

of the territory of a state.”8 B’nai Brith cites no authority for these propositions. 

9. The ICJ considered and rejected essentially that very argument, stating: 

95. The Court notes that, according to the first paragraph of Article 2 of the 
Fourth Geneva Convention, that Convention is applicable when two conditions 
are fulfilled: that there exists an armed conflict (whether or not a state of war has 
been recognized); and that the conflict has arisen between two contracting 
parties. If those two conditions are satisfied, the Convention applies, in particular, 
in any territory occupied in the course of the conflict by one of the contracting 
parties.  

The object of the second paragraph of Article 2 is not to restrict the scope of 
application of the Convention, as defined by the first paragraph, by excluding 
therefrom territories not falling under the sovereignty of one of the contracting 
parties. It is directed simply to making it clear that, even if occupation effected 
during the conflict met no armed resistance, the Convention is still applicable.  

This interpretation reflects the intention of the drafters of the Fourth Geneva 
Convention to protect civilians who find themselves, in whatever way, in the 
hands of the occupying Power. Whilst the drafters of the Hague Regulations of 
1907 were as much concerned with protecting the rights of a State whose 
territory is occupied, as with protecting the inhabitants of that territory, the 
drafters of the Fourth Geneva Convention sought to guarantee the protection of 
civilians in time of war, regardless of the status of the occupied territories, as is 
shown by Article 47 of the Convention.9 [Emphasis added.] 

                                                 
6 Ibid, para. 57. 
7 B’nai Brith’s Memorandum, para. 3. 
8 Ibid, para. 5. 
9 Wall Opinion, para. 95 [ABA, Tab 4]. 
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10. B’nai Brith suggests that Jordan was the aggressor in the 1967 war and that Israel 

seized the West Bank in self-defence.10 B’nai Brith cites no authority for the 

proposition that international law permits ‘defensive’ acquisitions of territory by force. 

11. Even if Israel acted in self-defence in the 1967 war, Israel’s settlements would still 

violate international law. In international law, there is an absolute prohibition against 

the acquisition of territory by force. That prohibition makes no distinction as to 

whether the territory was occupied during a war of aggression or a war of self-

defence. Annexation is prohibited in both circumstances.11 

12. B’nai Brith further argues that Israel’s settlements do not violate Art. 49 of Geneva IV 

because Israeli settlers were not forced by Israel to settle in the West Bank.12 Again, 

B’nai Brith cites no authority in support of that proposition.  

13. In the Wall Opinion, the ICJ considered that same argument and rejected it, stating: 

120. As regards these settlements, the Court notes that Article 49, paragraph 6, of 
the Fourth Geneva Convention provides: “The Occupying Power shall not deport or 
transfer parts of its own civilian population into the territory it occupies.” That 
provision prohibits not only deportations or forced transfers of population such as 
those carried out during the Second World War, but also any measures taken by an 
occupying Power in order to organize or encourage transfers of parts of its own 
population into the occupied territory.  

In this respect, the information provided to the Court shows that, since 1977, Israel 
has conducted a policy and developed practices involving the establishment of 
settlements in the Occupied Palestinian Territory, contrary to the terms of Article 49, 
paragraph 6, just cited.13 

  

                                                 
10 B’nai Brith’s Memorandum, para. 9. 
11 Sharon Korman, The Right of Conquest: The Acquisition of Territory by Force in International 
Law and Practice (Oxford University Press, 1996), pp. 259-60 [ASBA, Tab 2]. 
12 B’nai Brith’s Memorandum, paras. 14-21. 
13 Wall Opinion, para. 120 [ABA, Tab 4]. 
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(ii) The United Nations Security Council (“UNSC”) has repeatedly declared 
Israel’s settlements to be a violation of International Law 
 

14. The UNSC has repeatedly declared Israel’s settlements to be a violation of 

international law. Its most recent resolution to that effect is UNSC Res. 2334, 

adopted by a vote of 14-0 (the U.S. abstaining),14 in which the UNSC declared 

Israel’s settlements to be a “flagrant violation” of international law. 

15. B’nai Brith asserts that UNSC Res. 2334 “is not consistent with other Security 

Council resolutions. [The UNSC] has not in any other resolution on Israel, and there 

are many, labelled the Israeli presence in the West Bank as illegal” [emphasis 

added].15 This argument constitutes an intellectual sleight of hand, because the 

issue here is not whether the occupation as a whole is illegal. The issue here is 

whether the settlements are illegal, because the mislabelled wines of which the 

Applicant complains are produced in the settlements. 

16. The Applicant also notes that this Honourable Court’s order granting B’nai Brith 

leave to intervene confined B’nai Brith to the question of whether Israel’s settlements 

are illegal. B’nai Brith is exceeding the bounds of this Court’s order by addressing a 

different - and tangential – question, namely, whether the “Israeli presence in the 

West Bank” (i.e. the occupation as a whole) is illegal. Although there are ample 

reasons to conclude that the occupation as a whole is indeed illegal, the issue to 

which B’nai Brith’s submissions must be addressed is the legality of the settlements. 

                                                 
14 UNSC Resolution 2334, December 23, 2016 [ABA, Tab 6]. The states which voted in favour 
of Res. 2334 included France, the United Kingdom, Spain, Japan and New Zealand. 
15 B’nai Brith’s Memorandum, para. 36. 



 6 

17. In that regard, UNSC Res. 2334 is perfectly consistent with a host of prior UNSC 

Resolutions. For example, UNSC Res. 446, adopted in 1979 by a vote of 12-0 (with 

3 abstentions), declared that Geneva IV “is applicable to the Arab territories 

occupied by Israel since 1967” and that “the policy and practices of Israel in 

establishing settlements in the Palestinian and other Arab territories occupied since 

1967 have no legal validity and constitute a serious obstruction to achieving a 

comprehensive, just and lasting peace in the Middle East.”16 

18. UNSC Res. 452, adopted in 1979 by a vote of 10-1 (with four abstentions), declared: 

Considering that the policy of Israel in establishing settlements in the occupied 
Arab territories has no legal validity and constitutes a violation of the Geneva 
Convention relative to the Protection of Civilian Persons in Time of War, of 12 
August 1949, 
 
Deeply concerned by the practices of the Israeli authorities in implementing that 
settlements policy in the occupied Arab territories, including Jerusalem, and its 
consequences for the local Arab and Palestinian population, 
 
[…] 
 
3. Calls upon the Government and people of Israel to cease, on an urgent basis, 
the establishment, construction and planning of settlements in the Arab territories 
occupied since 1967, including Jerusalem;…17 
 

19.  Further, UNSC Res. 465, adopted unanimously in 1980, stated that the UNSC: 
 

5. Determines that all measures taken by Israel to change the physical character, 
demographic composition, institutional structure or status of the Palestinian and 
other Arab territories occupied since 1967, including Jerusalem, or any part 
thereof, have no legal validity and that Israel's policy and practices of settling 
parts of its population and new immigrants in those territories constitute a flagrant 
violation of the Fourth Geneva Convention relative to the Protection of Civilian 
Persons in Time of War and also constitute a serious obstruction to achieving a 
comprehensive, just and lasting peace in the Middle East; 
 
[…] 

                                                 
16 UNSC Resolution 446, March 22, 1979 [ASBA, Tab 3]. 
17 UNSC Resolution 452, July 20, 1979 [ASBA, Tab 4]. 
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7. Calls upon all States not to provide Israel with any assistance to be used 
specifically in connexion with settlements in the occupied territories;…18 

 

(iii) The International Committee of the Red Cross (“ICRC”) has repeatedly 
declared that Israel’s settlements violate International Law 
 

20. The ICRC has repeatedly recognized the illegality of Israel’s settlements. For 

example, in 2017, it stated: 

The establishment and expansion of settlements over many years as well as the 
routing of the West Bank barrier – in contravention of IHL - has in effect 
profoundly altered the social, demographic and economic landscape of the West 
Bank to the detriment of the Palestinian population, hindering the territory’s 
development as a viable nation and undermining future prospects for 
reconciliation.19 

21. In addition, in 2016, the ICRC stated in an authoritative commentary on the laws of 

occupation that the legal status of occupation does not require the existence of a 

prior legitimate sovereign over the territory in question in order to be occupied.20 

(iv) The High Contracting Parties of Geneva IV have declared that Israel’s 
settlements violate International Law 
 

22. The High Contracting Parties of Geneva IV have unambiguously recognized the 

illegality of Israel’s settlements. For example, in 2014, they declared: 

8. The participating High Contracting Parties express their deep concern about 
the impact of the continued occupation of the Occupied Palestinian Territory. 
They recall that, according to the advisory opinion of the International Court of 
Justice of 9 July 2004, the construction of the wall in the Occupied Palestinian 
Territory, including in and around East Jerusalem, at least insofar as it deviates 
from the Green Line, and its associated regime, are contrary to international 
humanitarian law. They equally express their deep concern, from an international 
humanitarian law standpoint, about certain measures taken by the Occupying 
Power in the Occupied Palestinian Territory, including the closure of the Gaza 

                                                 
18 UNSC Resolution 465, March 1, 1980 [ASBA, Tab 5]. 
19 “Fifty years of occupation: Where do we go from here?”, ICRC, June 2, 2017 [ASBA, Tab 6]. 
20 International Committee of the Red Cross, Treaties, State Parties and Commentaries, paras. 
323-4 [ASBA, Tab 7]. 
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Strip. They reaffirm the illegality of the settlements in the said territory and of the 
expansion thereof and of related unlawful seizure of property as well as of the 
transfer of prisoners into the territory of the Occupying Power.21 

 
(v) Canada Deems Israel’s Settlements to be a violation of International Law 

 
23. Canada’s Government has long considered Israel’s settlements to be a violation of 

Geneva IV. The Global Affairs Website states: 

Canada does not recognize permanent Israeli control over territories occupied in 
1967 (the Golan Heights, the West Bank, East Jerusalem and the Gaza Strip). 
The Fourth Geneva Convention applies in the occupied territories and 
establishes Israel’s obligations as an occupying power, in particular with respect 
to the humane treatment of the inhabitants of the occupied territories. As referred 
to in UN Security Council Resolutions 446 and 465, Israeli settlements in the 
occupied territories are a violation of the Fourth Geneva Convention. The 
settlements also constitute a serious obstacle to achieving a just and lasting 
peace.22 
 

(vi) Respected human rights organizations have repeatedly opined that 
Israel’s settlements violate International Law 
 

24. Respected human rights organizations from around the world have opined that 

Israel’s settlements violate International Law. These organizations include the Israeli 

human rights group B’Tselem,23 Amnesty International24 and Human Rights 

Watch.25 

  

                                                 
21 Declaration of the Conference of the High Contracting Parties to the Fourth Geneva 
Convention (December 17, 2014) [ASBA, Tab 8]. 
22 “Canadian Policy on Key Issues in the Israeli-Palestinian Conflict,” Global Affairs Canada 
[ASBA, Tab 9]. 
23 “Settlements”, B’Tselem – The Israeli Information Center for Human Rights in the Occupied 
Territories, November 11, 2017 [ASBA, Tab 10]. 
24 “Chapter 3: Israeli Settlements and International Law”, Amnesty International [ASBA, Tab 11]. 
25 Human Rights Watch, Letter to President Bush (April 10, 2005) [ASBA, Tab 12]. 
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(vii) Michael Sfard opines that Israel’s settlements violate International Law 
 

25. In support of the Application, the Applicant has filed the expert legal opinion of 

Michael Sfard, a lawyer called to practice in Israel who specializes in, among other 

matters, international humanitarian law (“IHT”).26 

26. Among other things, Mr. Sfard has opined that the West Bank is occupied territory 

within the meaning of IHT27 and that Israel’s settlement enterprise violates both 

customary international law and Geneva IV.28 

27. Mr. Sfard specifically considered the core arguments advanced by B’nai Brith in its 

Memorandum, namely, that (1) Geneva IV does not apply to the West Bank because 

it was not rightfully held by a sovereign at the time Israel seized it, and (2) the 

settlements do not violate Art. 49 of Geneva IV because Israel did not force the 

settlers to transfer to the West Bank. Mr. Sfard dismissed both arguments, noting 

that they have been “scornfully rejected.” 

28. The Respondent filed no expert evidence in response to Mr. Sfard’s opinion. 

C. CONCLUSION: JUDGE MERON WAS CORRECT ALL ALONG 

29. In West Bank and IHT on the Fiftieth Anniversary of the Occupation, Judge Meron 

carefully dissected the two core arguments advanced by B’nai Brith in this 

Application and rejected them categorically.29  

30. Judge Meron then concluded his affirmation that Israel’s settlements are illegal with 

the following comments: 

                                                 
26 Affidavit of Michael Sfard, sworn February 18, 2018 (“Sfard Affidavit”), Application Record, 
Vol. II, Tab D. 
27 Sfard Affidavit, paras. 13-22. 
28 Sfard Affidavit, paras. 23-36. 
29 West Bank and IHT on the Fiftieth Anniversary of the Occupation, pp. 360-364, 367-368 and 
372-373. 
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Richard Baxter has noted that “[t]he first line of defense against international 
humanitarian law is to deny that it applies at all.” And George Aldrich has 
observed that the refusal to apply the Geneva Conventions in situations where 
they should be applied is “often based on differences between the conflicts 
presently encountered and those for which the conventions were supposedly 
adopted.” As I have set forth above, such denials or refusals with respect to the 
application of international humanitarian law in the West Bank cannot, in my 
view, be accepted. Those of us who are committed to international law, and 
particularly to respect for international humanitarian law and the principles 
embodied therein, cannot remain silent when faced with such denials or self-
serving interpretations. 
 
But if the continuation of the settlement project on the West Bank has met with 
practically universal rejection by the international community, it is not just 
because of its illegality under the Fourth Geneva Convention or under 
international humanitarian law more generally. Nor is it only because, by 
preventing the establishment of a contiguous and viable Palestinian territory, the 
settlement project frustrates any prospect of serious negotiations aimed at a two-
state solution, and thus of reconciliation between the Israelis and the 
Palestinians. It is also because of the growing perception that individual 
Palestinians’ human rights, as well as their rights under the Fourth Geneva 
Convention, are being violated and that the colonization of territories populated 
by other peoples can no longer be accepted in our time.30 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Montreal this 17th day of May, 2019. 

      

 
 
 

Dimitri Lascaris 
Counsel for the Applicant 
A. Dimitri Lascaris Law P.C.  
360, Rue St. Jacques, Suite G101 
Montreal, Quebec H2Y 1P5 
Tel: 514-941-5991 
alexander.lascaris@gmail.com 
Solicitor for the Applicant 

                                                 
30 Ibid, p. 375. 




