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PART I - STATEMENT OF FACTS 

A. OVERVIEW 

1. The Attorney General of Canada ("AGC") has a twofold response 

to the argument of the intervener, Independent Jewish Voices Canada ("IJVC"). 

First, freedom of expression as guaranteed bys. 2(b) of the Canadian Charter 

of Rights and Freedoms is not engaged by the determination that is the subject 

matter of this application for judicial review - the September 29, 2017 

determination of the Complaints and Appeal Office of the Canadian Food 

Inspection Agency. The determination, in either its purpose or effect, does not 

limit the freedom of expression of Canadians with respect to the wines at issue. 

Second, if the Court should find thats. 2(b) is engaged here, the determination 

is still reasonable because it strikes a proportionate balance between the 

freedom of expression values at play and the statutory objectives of Canada's 

domestic wine labelling requirements. 

2. While pursuit of "truth" is a value upon which freedom of 

expression is premised, whether these wines can be labelled for sale in Canada 

as "Product of Israel" is not a matter that can necessarily be determined as 

"true" or "false". Canada's domestic wine labelling legislation, including the 

"country of origin" requirement, is intended to provide consumers with 

information and the ability to make enquiries about their product purchases. 

Canadians may readily access additional or clarifying information from other 

sources, including the Internet, with respect to the wines at issue, including 
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those particularly concerned about Israeli-Palestinian issues. As such, this 

administrative determination is reasonable and complies with the Charter. 

B. BACKGROUND 

3. On April 18, 2019, the Court allowed IJVC to intervene in this 

application for judicial review to argue that the Charter's s. 2(b) guarantee of 

freedom of expression is engaged by the determination at issue, and, if so, that 

it should operate to inform the interpretation of Canada's wine domestic 

labelling legislation, and Article 1.4.1 (b) of the Canada-Israel Free Trade 

Agreement. 

4. The Court did not fix a schedule for the exchange of memoranda 

of fact and law with respect to this intervention, but IJVC agreed to serve and 

file its memorandum on May 10, 2019 and the AGC to serve and file his 

responding memorandum on May 17, 2019. 

PART II - POINT IN ISSUE 

5. The only point in issue raised by this intervention is whether s. 

2(b) of the Charter is engaged, and, if so, whether the determination is 

reasonable because it proportionally balances the Charter protection in play 

with the statutory objectives. 
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PART Ill - SUBMISSIONS 

6. There are two issues to be addressed in responding to this 

intervention. The first is a threshold issue of whether the s. 2(b) guarantee of 

the Charter is engaged in the circumstances of this application for judicial 

review. The second issue is whether, if the Court finds thats. 2(b) is engaged, 

the determination at issue is reasonable because it proportionally balances the 

Charter freedom at play with the statutory objectives. 

1) Threshold Issue: s. 2(b) is not engaged here 

7. The freedom of expression of Canadian consumers who may 

choose not to purchase the wines at issue is not engaged here. 

8. Canada's domestic wine labelling requirement that a "country of 

origin" must be specified does not limit the freedom of expression of Canadians 

to engage in political expression by choosing not to purchase the wines at 

issue, in either its purpose or effect.1 

9. Both of the Supreme Court of Canada decisions that IJVC relies 

on can be readily distinguished from the circumstances at issue here. 

1 Montreal (City) v 2952-1366 Quebec Inc., [2005) 3 S.C.R. 141, 2005 SCC 62, at para. 56 
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10. In Guignard, the by-law at issue had the effect of preventing 

consumers from posting "counter-advertising" billboards (except in certain 

areas). 2 In contrast, nothing in the determination at issue prevents Canadian 

consumers from engaging in expressive activity with respect to the wines at 

issue. 

11 . In Pepsi-Cola, the common law at issue had the effect of 

preventing striking employees from picketing (an expressive activity) at 

"secondary" sites such as the location of the suppliers or customers of the 

employer against which employees were striking.3 In contrast, nothing in the 

determination at issue here prevents Canadian consumers from engaging in 

similar expressive activity. 

12. Nor is there anything in the context of the determination at issue 

that supports a conclusion that freedom of expression is engaged in these 

circumstances. Consumers, particularly those focused on Israeli-Palestinian 

issues, have a choice with respect to any purchase of the wines at issue. 

Should such consumers be concerned about purchasing these wines and want 

more information, the label also sets out the name of the winery and sometimes 

its location allowing consumers to access additional information readily 

available on the Internet to further inform their purchasing choices. 

2 R v. Guignard, [2012] 1 S.C.R. 472, 2002 SCC 14, at paras. 24-26 
3 RWDSU, Local 558 v. Pepsi-Cola Canada Beverages (West) Ltd. , [2002) 1 S.C.R. 156, 
2002 sec 8, at paras. 67-68 



13. 

- 7 -

2) If s. 2(b) is engaged, the determination is compliant with the 
Charter 

Applying the Supreme Court of Canada's guidance in Dore and 

Loyola, it is clear that the determination that is the subject matter of this judicial 

review is compliant with the Charter.4 

14. Where a discretionary administrative decision engages the 

Charter 's protections, the decision-maker is to first consider the objectives of 

the law. Then the decision-maker is to ask how the Charter protections at issue 

in the case will best be protected in view of those objectives. On judicial review, 

the reviewing court is to assess whether the decision is reasonable because it 

reflects a proportionate balance between Charter protections and the relevant 

statutory mandate. A proportionate balancing includes considering whether 

there are less "drastic" measures of achieving the statutory objectives and 

whether the statutory objectives outweigh the severity of the interference of the 

Charter protection.5 

15. Here, the determination strikes a proportionate balance between 

Charter freedoms and the objectives of the legislation at issue. 

4 Dore v Barreau du Quebec, [2012] 1 S.C.R. 395, 2012 SCC 12; Loyola High School v. 
Quebec, [2015] 1 s .c .R613, 2015 sec 12 
5 The Dore analysis here is similar to the minimal impairment and overall proportionality I final 
balancing steps of the traditional Oakes test"; see Dore v Barreau du Quebec, [2012] 1 S.C. R. 
395, 2012 SCC 12, at para. 39 and Alberta v Hutterian Brethren of Wilson Colony, [2009] 2 
S.C.R. 567, 2009 SCC 37, at paras. 54-55, 76, 193 and 197 
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16. IJVC argues that the wine label at issue has to be accurate and 

seek "the truth and common good".6 The "country of origin" requirement must 

be met here. However, identifying a "country of origin" in the particular 

circumstances of this case is not a matter that is susceptible to being 

characterized as "truth" or "falsehood". Neither is it subject to being 

characterized as "misleading". As stated by the Supreme Court of Canada: 

One problem lies in determining the meaning which is to be 
judged to be true or false. A given expression may offer many 
meanings, some which seem false, others, of a metaphorical or 
allegorical nature, which may possess some validity. 

[ ... ] 

A second problem arises in determining whether the particular 
meaning assigned to the statement is true or false. This may be 
easy in many cases; it may even be easy in this case. But in 
others, particularly where complex social and historical facts are 
involved, it may prove exceedingly difficult. 7 

17. Applying the Dore test here, the statutory objective of the "country 

of origin" requirement is to provide information to consumers. It was 

reasonable here, in the particular circumstances of this case, that Israel be 

identified as the "country of origin" as there is no other origin that constitutes a 

country and to rely on consumers' ability to access more information should 

they require it to decide whether or not to purchase the wines at issue. Given 

the requirement to identify a "country of origin, there are no "less drastic 

s Memorandum of Fact and Law of IJVC, dated May 10, 2019, para. 17 
7 R. v Zundel, [1992] 2 S.C.R. 731 , at pp. 756-7 
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measures" to achieve the statutory objective.8 In any event, any impact on 

freedom of expression is comparatively minimal in nature and outweighed by 

the requirement to identify a "country of origin". 

18. Finally, the Supreme Court has ruled that a decision will be 

reasonable under the Dore test even where the decision-maker has not 

explicitly addressed the Charter.9 The decision will be found reasonable if the 

decision-maker has weighed the competing considerations. This was the case 

with the determination at issue. 

Conclusion 

19. For all of the reasons set out above, the s. 2(b) guarantee of 

freedom of expression is not engaged by the determination at issue. If the 

Court should find that it is engaged, the determination is reasonable as it strikes 

a proportionate balance between the reasonable consumer's freedom of 

expression and the objectives of Canada's statutory requirements on wine 

labelling. 

8 Dore v Barreau du Quebec, [2012] 1 S.C.R. 395, 2012 SCC 12, at para. 39 
9 Ktunaxa Nation v British Columbia (Forests, Lands and Natural Resource Operations), 
[2017] 2 SCR 386, 2017 SCC 54, at paras. 137-140 



- 10 -

PART IV - ORDER SOUGHT 

20. The Attorney General of Canada requests the Court disregard 

the intervener's argument because it has no application or merit. 

TO: 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 
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